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In the Court of Appeals of the District of Columbia 


No. 2508. 

Frank T. Codrixgton, Appellant, 

VS. 

The Standard Bank of Canada, a Corporation. 


a Supreme Court of the District of Columbia. 

At Law. No. 54996. 

The Standard Bank of Canada, a Corporation, Plaintiff 

vs. 

Frank T. Codrington, Defendant. 

United States of America, 

District of Columbia, ss: 

Co&Jbia^atThSv ° f 

hereinafter mentioned, the folloudng papers were filed I t ‘“T 
mgs had, in the above-entitled cause to wit * Pr0Ceed ‘ 

^ Declaration. 


Filed September 7, 1912. 

In the Supreme Court of the District of Columbia. 

At Law. No. 54996. 


The Standard Bank of Canada, a Corporation, Plaintiff 

vs. ’ 

Frank T. Codrington, Defendant. 

the defendant/ SnlfT*Codrini^fOTlhat’ the^dFrankT 

Rapids, Michigan, May 10th, 1909, and now overdue wherebv he 
promised to pay to the order of the Cuban Railway Comnanv ^im 

l-2508a ter date ' ‘ he SUm ° f Kve hundred (500 TCu “; 
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with interest at six (6) per centum per annum, until paid; that the 
plaintiff became the bona fide owner of said note, for value, before 
maturity; that at the maturity of the said note, the said plaintiff de¬ 
manded payment of the same of the said defendant and payment 
thereon was refused, and said note is now wholly due and unpaid. 

Wherefore the plaintiff claims the sum of Five hundred (500) 
Dollars, with interest thereon at the rate of six (6) per centum per 
annum from the tenth day of May, 1909, until paid, accord 

2 ing to the Particulars of Demand hereto attached, besides the 
costs of this suit. 

BLAIR & HILLYER 
ARTHUR HELLEN, 

Attorneys for Plaintiff. 

Affidavit. 

Consulate of the United States, 

Toronto, Ontario, Canada, ss: 

I, Herbert Hatherly Loosemore, Manager of The Standard Bank 
of Canada, which is the plaintiff named in the declaration to which 
this affidavit is attached, being first duly sworn, do on oath depose 
and say that I have personal knowledge of the matters and things 
herein alleged; that the said Standard Bank of Canada has a just 
cause of action against Frank T. Codrington, who is the defendant 
named in said declaration; that said cause of action is based upon 
the following facts: 

That said defendant made, executed and delivered to the Cuban 
Realty Company, Limited, his certain promissory note in words and 
figures as follows, to wit: 

$500.00. Grand Rapids, 10 May, 1909. 

Four months after date I promise to pay to the order of Cuban 
Realty Company, Limited. Five hundred Dollars at Old National 
Bank here with interest at 6 per cent, per annum, payable half- 
yearlv until paid. Value Received. 

(Sgd.) F. T. CODRINGTON, 

Grand Rapids Daily News, Grand Rapids, Mich. 

Indorsement. 

CUBAN REALTY COMPANY, LIMITED. 
[seal.] (Sgd.) W. P. BULL, 

Secretary-Treasurer. 

(Sgd.) W. P. BULL. 

3 that the said Frank T. Codrington made the said note by the 
name of F. T. Codrington and the signature to the said note 

is the genuine signature of the said Frank T. Codrington; that the 
said Standard Bank of Canada, the plaintiff, is the bona fide owner 
for value of said note, having acquired title thereto before maturity; 
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that at maturity demand was duly made for the payment of said 
unpaid 1Ch ^ refuse(3, and the said note sti11 remains due and 

therefore, by reason of the premises, there is now justly due and 
owmng to the plaintiff, The Standard Bank of Canada, from the de 
fendant, Frank T. Codrington, exclusive of all setoffs and just 
grounds of defense, the sum of Five hundred (500) Dollars, with 
interest thereon at the rate of six (6) per cent per annum from the 
tenth day of May, 1909, until paid, according to the particulars of 
demand hereto annexed, which, with the said declaration, is herebv 
referred to and each made a part of this affidavit. 

H. H. LOOSEMORE. 

. Subscribed and sworn to before me this 8th day of August, A. D., 
lulZ. 

[seal.] R. S. CHILTON, 

Consul of the United States of America, Toronto, Canada. 

(Stamp;) American Consular Service. $2 Fee Stamp. Fee No 
490. 


4 Particulars of Demand. 

$500.00. 

Grand Rapids, 10 May, 1909. 

Four months after date I promise to pay to the order of Cuban 
Realty Company, Limited, Five hundred dollars at Old National 
Bank here with interest at 6 per cent, per annum, payable half- 
yearly until paid. 

Value Received. 

(Sgd.) F. T. CODRINGTON, 

Grand Rapids Daily News, Grand Rapids, Mich. 

Indorsement. 

Cuban Realty Company, Limited. (Sgd.) W. P. Bull, Secre¬ 
tary-Treasurer. (Sgd.) W. P. Bull. 


Pleas. 

Filed November 1, 1912. 

♦ ***♦**. 

1. For plea to the plaintiff’s declaration in the above entitled 
cause the defendant says that he did not promise and undertake in 
manner and form as alleged.. 

2. And for a further plea the defendant says that he is not in¬ 

debted in manner and form as alleged. 

5 3. And for a further plea the defendants says that the said 

plaintiff ought not to have or maintain its said action against 
him because he says that the said promissory note mentioned and 
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described in the plaintiff’s declaration was made in pursuance of an 
agreement between the defendant and the Cuban Realty Company, 
Limited, the payee of said note, by which the latter agreed to develop 
and improve certain lands in Cuba, the details of which agreement 
are set forth in the affidavit of defense hereto attached and made a 
part hereof; that the said note was delivered to the said Cuban 
Realty Company, Limited, upon its promise to perform its contract, 
but that the said Company has wholly failed to perform its said con¬ 
tract, and the consideration for the said note has wholly failed; and 
that the plaintiff took the said note for collection, after maturity 
and with notice of said failure of consideration, and is not a bona 
fide holder thereof. And this the defendant is ready to verify. 
Wherefore he prays judgment if the said Standard Bank of Canada 
ought to have or maintain its aforesaid action against him. 

McLANAHAN & BURTON, 

Attorneyis for Defendant. 

******* 

Affidavit of Defence. 

Frank T. Codrington being duly sworn according to law deposes 
and says: 

That he is the defendant named in the above entitled cause and 
denies the right of the plaintiff to recover the whole, or any part, of 
its claim, as alleged in the declaration in said cause, and has 
6 a good defense against said claim as follows: 

Affiant states that on the tenth dav of Mav, A. D. 1900, 
one W. P. Bull, agent and representative of the Cuban Realty Com¬ 
pany, Limited, a corporation doing business in Toronto, Canada, of 
whom the plaintiff claims to have purchased the note sued on in this 
action, entered into a contract with this affiant, by which the said 
Cuban Realty Company. Limited, agreed to transfer to the affiant a 
certain interest in land situated in the Oriente Province, Cuba, near 
the town of Bartle, which interest was to he evidenced bv stock 

i> 

in the Bartle Beaver Company, an organization affiliated with 
the said Cuban Realty Company. Limited. Tt was further agreed by 
the said Cuban Realty Company. Limited, that either the said W. P. 
Bull, or one D. 0. Bull, would go to Cuba and give personal atten¬ 
tion to the development of the aforesaid land, in order that by plant¬ 
ing various fruits and crops thereon, substantial dividends w.ould 
accrue within a very few years to the defendant in the above entitled 
cause. The said note sued on in the declaration in this cause was 
given by the defendant to the Cuban Realty Company, Limited, at 
the request of their agent W. P. Bull, in consideration of its above 
mentioned promise and agreement, but the affiant says that the said 
Cuban Realtv Company, limited, did not fulfill its contract, and in 
no wav carried out the agreement aforesaid; that neither of the said 
Bulls went to Cuba as promised, hut did various other things to the 
neglect of the defendant’s rights. The affiant further says that there 
was a total failure of consideration for the said note and that 
7 there never was, nor is, anything due and owing from this 
defendant to the said Cuban Realty Company, Limited, and 
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that this defendant is able and ready to prove at the trial by himself 
and other competent witnesses, the truth of the above alleged facts 

Athant further states that no interest was ever demanded until 
very lecently on the above said note and that none was ever paid: 
tha. nothing was done toward complying with the promises made 
by the said Cuban Realty Company, Limited, through its said agent 
". r Bull, so that the defendant concluded that pavmeni would 
never be demanded on the above said note and dismissed the matter 
from his mind; that all papers and letters relating to the original 
transaction between the said Cuban Realty Company, Limited, and 

, e and this defendant were destroyed by fire, but 

tnat the affiant can at trial produce witnesses to prove the truth of 
the above alleged facts. 

And this affiant further says that by reason of the facts above set 
forth he is not indebted to the said Cuban Realty Company, Limited, 
in the amount of the said note, or in any amount whatever, and that 
le did not owe said Cuban Realty Company, Limited anv sum on 
any account whatever at the time the said note was acquired bv 
Cuban Realty Company, Limited, or at any time subsequent thereto. 

This affiant denies on information and belief that the said note 
sued on in this cause was indorsed to the plaintiff* without notice of 
any defenses by this affiant. On the contrary, this defendant avers 
that he believes the plaintiff obtained the note after maturity and 
when it w^as over-due and unpaid, which this defendant says 
8 was to it notice of any defenses this defendant might have; 

that the note was taken subject to all the equities and de¬ 
fenses available to the defendant against the same. And this af¬ 
fiant says that as to the said note, this defendant expects to prove by 
competent witnesses at the trial of this cause that the plaintiff did not 
purchase the said note before maturity and in due course of business 
as commercial paper and without notice of any defenses on the part 
of this defendant but that it acquired the same from the Cuban 
Realty Company, Limited, for collection, after maturity, and the 
affiant believes that the plaintiff in this cause took for security the 
land in Cuba held by the said Cuban Realty Company, Limited, so 
that it would be saved whole in case it could not collect the said note. 
Affiant declares that the plaintiff knew that interest had not been 
paid on the said note from the time of its issue and that the 
plaintiff should have known at the time of the said purchase of the 
said note that this defendant disputed and denied his liability on 
said note and claimed to have a valid defense against the said note. 

This affiant further says that the fact that the plaintiff at the time 
it acquired said note sued on in the declaration herein, had notice 
that this defendant denied its validity and claimed to have valid 
defense against the same is not within the personal knowdedge of this 
affiant, nor any agent of this affiant whom this affiant can secure to 
make voluntary affidavit thereto, but he believes that he will be able 
to prove, and expects to prove by competent witnesses at the trial, 
having knowledge of the facts, that at the time of the acqui- 
9 sition of the said note by the plaintiff in this cause the said 
plaintiff had notice of the fact that this defendant had a valid 
defense against the same. 


FRANK T. CODRINGTON. 
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Subscribed and sworn to before me this First dav of November 
A. D., 1912. . 

[seal.] PAUL F. CAIN, 

Notary Public. 

Motion for Judgment. 

Filed November 12. 1912. 

******* 

Now comes the plaintiff, by its attorneys, Blair & Ilillyer and 
Arthur Hellen, and moves the Court for Judgment under Rule 73, 
notwithstanding the affidavit of defense filed herein, and as 
grounds for such motion states that said affidavit of defense is in¬ 
sufficient. 

BLAIR & HILLYER, 
ARTHUR HELLEN, 
Attorneys for Plaintiff. 

Messrs. McLanahan & Burton, Attorneys for Defendant. 

Gentlemen: Please take notice that we will calendar the above 
motion for hearing on Fridav, November 15th, 1912, at ten o’clock. 
A. M., or as soon thereafter as counsel can be heard. 

BLAIR & HILLYER. 
ARTHUR HELLEN, 

Attorneys for Plaintiff. 


Sendee of above motion 
November, 1912. 


by copy acknowledged this 12th day of 
McLANAHAN & BURTON. 


10 Supreme Court of the District of Columbia. 


Thursday, November 21 st, 1912. 

Session resumed pursuant to adjournment, Hon. Daniel Thew 
Wright, Justice, presiding. 

******* 

The motion of plaintiff for judgment filed herein November 12" 
1912, coming on for hearing the defendant by his attorney moves 
for leave to file a substitute affidavit of defense herein, within fifteen 
days hereof which is hereby granted. 

Amended Affidavit of Defense. 

Filed December 10, 1912. 

******* 

Pleas. 


1. For plea to the plaintiff’s declaration in the above entitled cause 
the defendant says that he did not promise and undertake in man¬ 
ner and form as alleged. 
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a ui ^ 0r a ^ ur ^ ler Pl €a the defendant says that he is not in¬ 
debted in manner and form as alleged. 

3. And for a further plea the defendant says that the said plain- 
tilt ought not to have or maintain its said action against him because 
he says that the said promissory note mentioned and described in 
the plaintiffs declaration was madedn pursuance of an agree- 
11 ntent between the defendant and the Cuban Realty Company, 
Limited, the payee of said note, by which the latter agreed 
to develop and improve certain lands in Cuba, the details of which 
agreement are set forth in the affidavit of defense hereto atached and 
made a part hereof; that the said note was delivered to the said 
Cuban Realty Company,. Limited, upon its promise to perform its 
contract, but that the said Company has wholly failed to perform 
its said contract, and the consideration for the said note has wholly 
failed, and that the plaintiff took the said note for collection, after 
maturity and with notice of said failure of consideration, and is not 
a bona fide holder thereof. And this the defendant is ready to 
verify. Wherefore he prays judgment if the said Standard Bank of 
Canada ought to have or maintain its aforesaid action against him. 

McLANAHAN & BURTON, 

Attorneys for Defendant. 

******* 

Amended Affidavit of Defense. 

P rank 1. Codrington being duly sworn according to law deposes 
and says: 

That he is the defendant named in the above entitled cause and 
denies the right of the plaintiff' to recover the whole, or any part, 
oi its claim, as alleged in the declaration in said cause, and has a 
good defense against said claim as follows : 

Affiant states that on the tenth day of May, A. D. 1909, one W. P. 
Bull, agent and representative of the Cuban Realty Company 
12 Limited, a corporation doing business in Toronto, Canada, of 
. whom the plaintiff claims to have purchased the note sued on 
in this action, entered into a contract with this affiant, by which the 
said Cuban Realty Company, Limited, agreed to transfer to the 
affiant a certain interest in land situated in the Oriente Province 
Cuba, near the town of Bartle, which interest was to be evidenced by 
stock in the Bartle Beaver Company, an organization affiliated with 
the said Cuban Realty Company, Limited. It was further agreed by 
the said Cuban Realty Company, Limited, that either the said W. P 
Bull, or one I). 0. Bull, would go to Cuba and give personal atten¬ 
tion to the development of the aforesaid land, in order that by 
planting various fruits and crops thereon, substantial dividends 
would accrue within a very few years to the defendant in the above 
entitled cause. The said note sued on in the declaration in this 
cause was given by the defendant to the Cuban Realty Company, 
Limited, at the request of their agent, W. P. Bull, in consideration 
of its above mentioned promise and agreement, but the affiant says 
that the said Cuban Realty Company, Limited, did not fulfill its con- 
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tract, and in no way carried out the agreement aforesaid; that neither 
of the said Bulls went to Cuba as promised, but did various other 
things to the neglect of the defendant’s rights. The affiant further 
says that there was a total failure of consideration for the stud note 
and that there never was, nor is, anything due and owing from this 
defendant to the stud Cuban Realty Company, Limited, and that this 
defendant is able and ready to prove at the trial by himself 
13 and other competent witnesses, the truth of the above alleged 
facts. 6 

Affiant further states that no interest was ever demanded until 
\ery recently on the above said note and that none was ever paid and 
that, to the be>t of his recollections, demand for payment of said 
note was not made at maturity; that the deed to the aforesaid land 
in Cuba was never transferred to the Bartle Beaver Company and 
no stock in the Bartle Beaver Company was ever issued to this af¬ 
fiant; that nothing whatever was done toward complying with the 
promise made by the said Cuban Realty Company, Limited, through 
its said agent, W. P. Bull, so that the defendant concluded that pay¬ 
ment would never be demanded on the above said note and dismissed 
the matter from his mind; that all papers and letters relating to the 
original transaction between the said Cuban Realty Company, 
Limited and this defendant were destroyed by fire, but that the 
affiant can at trial produce witnesses to prove the truth of the above 
alleged facts. 

And this affiant further says that by reason of the facts above set 
forth he is not indebted to the said Cuban Realty Company, Limited, 
in the amount of the said note, or any amount whatever, and that he 
did not owe said Cuban Realty Company, Limited anv sum on any 
account whatever at the time the said note was acquired by the said 
Cuban Realty Company, Limited, or at any time subsequent thereto. 

This affiant avers on information from reliable persons and verilv 
believes that the said note sued on in this cause was not indorsed 
to the plaintiff without notice of any defenses by this affiant. On 
the contrary, this defendant avers that he is informed and believes 
that the plaintiff obtained the note after maturity and when it was 
over due and unpaid, which this defendant says was to it 
14 notice of any defenses this defendant might have; that the 
note was taken subject to all the equities and defenses avail¬ 
able to the defendant against the same and this affiant says that as to 
the said note this defendant expects to prove by competent witnesses 
at the trial of this cause, that the plaintiff did not purchase the said 
note before maturity and in due course of business as commercial 
paper and without notice of any defenses on the part of this defend¬ 
ant, but he is informed by Charles Floyd, formerly Secretary of the 
Bartle Beaver Company, that it is within the knowledge of reliable 
persons that the plaintiff in this cause acquired said note from the 
said Cuban Realty Company, Limited, for collection and after ma¬ 
turity. The affiant is further informed by Mr. L. 0. Powell, of 
Bartle, Cuba, that the plaintiff in this cause took for securitv the 
land in Cuba which the said Cuban Realty Company, Limited 
promised to convey to the Bartle Beaver Company, so that the plain¬ 
tiff would be saved whole in case it could not collect the said note. 
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?h dar ^ th f 4 the P 1 ? inUtf knew that interest had not been 
P,f f ]°, n , the s . ald note fr ° m the time of its issue and that the plaintiff 
should have known at the time of the said purchase of the said note 
that this defendant disputed and denied his liability on said note 

icl claimed to have a valid deteuse against the said note.. . 

if f hls .““ant further says that the fact that the plaintiff, at the time 

£,???£* f ld , U °. te 1 sued , ou in the declaration herein,’ had notice 
that this defendant denied its validity and claimed to have a valid 

defense against the same is not within the personal knowledge of this 
affiant, nor any agent of this affiant whom this affiant can 
1 ° T? 1 '® l °. “ iak e voluntary affidavit thereto; affiant further 

states that this knowledge is peculiarly within the knowledge 

Lnf 16 ln tbls c ? use and 13 iu no wa y accessible to this af- 

fffiif K a “ e T U f ls br ? ught t0 trial > due t0 fact that this 
affiant had no dealings whatever with the said plaintiff, but this 

affiant believes that he will be able to prove, and he expects to prove 

competent witnesses at the trial, having knowledge of the* facts 

that plaintiff took said note after maturity and that at the time of 

the acquisition of the said note by the plaintiff in this cause, the 

said Plaintiff had notice that this defendant had a valid defense 
against the same. 

FRANK T. CODRINGTON. 

Subscribed and sworn to before me this 10th day of December, 

A. L). It7i4. 

t SEAI -] ALBERT P. MADEIRA, 

Notary Public, D. C. 


Supreme Court of the District of Columbia. 

Friday, December 20 th, 1912. 

Session resumed pursuant to adjournment, Hon. Daniel Thew 
\V right, Justice, presiding. 


Upon consideration of plaintiff's motion filed herein for judgment 
because the affidavit of defense filed herein is insufficient, it is ordered 
that said motion be and is hereby granted. Wherefore, it is con¬ 
sidered that the plaintiff herein recover of defendant the sum 
16 of Five Hundred Dollars, with interest thereon from the 
tenth day of May, 1909, together with costs of suit to be taxed 
by the clerk and have execution thereof. From the foregoing, the 
defendant by his attorney in open court, notes an appeal to’ the 
Court of Appeals. Whereupon, the penalty of a bond for costs is 
hereby fixed in the sum of One Hundred Dollars or to operate as a 
Supersedeas, in the sum of Twelve Hundred Dollars. 


2—2508a 
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Supreme Court of the District of Columbia. 

• Friday, January 10th, 1913. 

Session resumed pursuant to adjournment, Hon. Daniel Thew 
Wright, Justice, presiding. 

* * * * * * * 

Upon motion filed herein, the defendant is hereby granted leave to 
deposit the sum of Fifty Dollars in the Registry of the Court, in lieu 
of an appeal bond for costs. 

17 Memorandum. 

January 10, 1913.—$50 deposited in lieu of bond on appeal. 


Assignment of Error. 

Filed January 14, 1913. 

* ****** 

The defendant designates the following as his assignment of error 
in the above entitled cause. 

The Court erred in holding the defendant’s amended affidavit of 
defense not to be sufficient under the 73rd rule. 

McLANAHAN & BURTON, 

W. S. CULBERTSON, 

Attorneys for Defendant. 


Designation of Record. 

Filed January 14, 1913. 

* * * * * * * 

John R. Young, Esquire, Clerk of Supreme Court of the District of 
Columbia, Washington, District of Columbia: 

In making up the transcript of record on appeal in the above en¬ 
titled cause the clerk will please include: 

18 1. The declaration, particulars of demand, and supporting 

affidavit. 

2. Pleas and affidavit of defense. 

3. Motion for judgment under the 73rd rule and notice. 

4. Minute entry of leave for defendant to file substitute affidavit 
in fifteen days. 

5. Pleas and amended affidavit of defense. 

6. Minute entry of judgment on motion under the 73rd rule. 

7. Note of appeal and order fixing bond. 

8. Minute entry of leave to deposit $50.00 in lieu of cost bond. 
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9. Note of deposit of $50.00 in lieu of cost bond. 

10. Assignment of error. 

11. Copy of this designation. 

McLANAHAN & BURTON, 

W. a CULBERTSON, 

Attorneys for Defendant. 
BLAIR & HILLYER, 

ARTHUR HELLEN, 

Attorneys for Plaintiff. 


19 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia, ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Columbia, hereby certify the foregoing pages numbered from 1 to 
18, both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
part of this transcript, in cause No. 54996 at Law, wherein The 
Standard Bank of Canada, a corporation, is plaintiff and Frank T 
Codrington is Defendant, as the same remains upon the files and of 
record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 

i ^ ^ piiy of Washington, in said District, 

this 2/th day of January, 1913. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No 
2508 Frank T. Codrington, appellant, vs. The Standard Bank of 
Canada, a corporation. Court of Appeals, District of Columbia. 
Filed Jan. 28, 1913. Henry W. Hodges, clerk. 
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IN THE 

Court of Appeals, District of Columbia 

April Term, 1913. 


NO. 2508. 


FRANK T. CODRINGTON, Appellant, 

vs. 

STANDARD BANK OF CANADA, Appellee. 



FOR APPELLANT 


STATEMENT OF THE CASE. 

This is an appeal by Frank T. Codrington from a 
judgment entered against him in the Supreme Court 
of the District of Columbia on the ground that his 
amended affidavit of defense was not sufficient under 
the 73rd rule of practice of that Court. 

In answer to the plaintiff’s declaration and affidavit 
of merit the defendant filed three pleas (A) non 
assumpsit; (B) nil debit; (C) a special plea setting 
up that there was a complete failure of consideration 
between the payee and maker of the note and that the 
indorsee (the appellee) took the note for collection 
after maturity and with notice of the failure of con¬ 
sideration. (Rec. pp. 6-7.) 

These pleas are supported by an amended affidavit 
of defense (Rec. p. 7) which naturally falls into two 
parts: (A) the part relating to the transaction between 


/ 
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the maker of the note (the appellant) and the payee 
of the note; (B) the part relating to the transaction 
between the payee and the indorsee (the appellee). The 
facts relating to the former, being within the appel¬ 
lant’s personal knowledge, are so averred; the facts 
relating to the latter, not being within the personal 
nowledge of the appellant, are averred upon infor¬ 
mation and belief; he also states the source of his in¬ 
formation and an expectation to prove at the trial the 
facts averred upon information and belief. 

The facts will be outlined briefly. The Cuban Realty 
Company, Limited, through their agent and president, 
w. P. Bull, organized in Grand Rapids, Michigan, 
early in 1909, a club known as the Bartle Beaver Club, 
the purpose of which was to develop some thousand' 
acres of land near Bartle in the Oriente Province, 
Cuba. In order to make an interest in the Bartle 
Beaver Club valuable W. P. Bull promised that cer¬ 
tain persons would go to Cuba and superintend plant¬ 
ing and improving the land. In consideration of these 
tacts the appellant gave his note for $500, dated May 

10, 1909, to the Cuban Realty Company, Limited. 
(Rec. p. 7.) 


None of the promises made by the Cuban Realt 
Company, Limited, to the appellant were fulfilled, s 
that tie consideration for the note failed completelj 
Nothing was done to improve the Cuban land am 
even the worthless stock of the Bartle Beaver Clnl 
was not given to the appellant. (Rec. pp. 7-8.) 

. . . then avers upon information and belief 

giving the source of his information and adding that h< 
expects jo Prove at the trial of the cause, that th< 
Standard Bank of Canada, the appellee, took the note 

or collection, after maturity and with notice of hie 
defense. (Rec. pp. 8-9.) 
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SPECIFICATION OF ERROR. 

The court erred in holding the appellant’s amended 
affidavit of defense insufficient. 

POINTS. 

1. Affidavits of defense are construed liberally in 
favor of the right of the defendant to maintain his 
defense,—(A) as to the manner and form of averring 
facts; (B) as to the substance of the defense pleaded. 

2. Facts, not within the personal knowledge of the 
defendant and peculiarly within the knowledge of the 
plaintiff, averred in an affidavit of defense upon in¬ 
formation and belief, coupled with the defendant’s 
averment that he expects to prove them at the trial, 
are, if they constitute a valid defense, sufficient to 
prevent summary judgment under the 73rd rule. 

ARGUMENT. 

1 . 

Affidavits of defense are construed liberally, in 
favor of the right of the defendant to maintain 
his defense,—(A) as to the manner and form of 
averring facts; (B) as to the substance of the de¬ 
fense pleaded. 

A. This court has taken the position that it will not 
deny the right of trial by jury to a defendant who hon¬ 
estly believes that he has a good defense and who gives 
evidence of his good faith in his affidavit. Where the 
facts, if they existed, necessary to constitute a good 
defense, were obviously within the personal knowledge 
of the defendant and where there was evidence of 
vagueness and indirectness of statement, the court has 
not hesitated to give summary judgment. Brewing 




Company vs. Tobin, 19 App. D. C. 353, 359; Coumbia 
Laundry Company vs. Ellis, 36 App. D. C. 583, 585; 
Chapman vs. Natalie Anthracite Coal Company, 11 
App. D. C. 386, 390; Lawrence vs. Middle States Com¬ 
pany, 7 App. D. C. 161, 167; Ford & Brother vs. Cor¬ 
nish, 2 Mac A. 57, 59. But the 73rd rule was “not in¬ 
tended to operate as a trap” (Hodge vs. Mason, 21 
D. C. 181, 183), as it would do, if applied too strictly 
to averment of facts which by no reasonable possi¬ 
bility could be within the personal knowledge of the 
defendant. Even where facts were stated in the parti¬ 
cipial form instead of being formulated in the indica¬ 
tive mood (Gundersheimer vs. Earnshaw, 13 App. D. 

C. 178), or where the affidavit of defense was “involved 
and inartificial” (Kennedy vs. Barker, Mac A. & M. 
340), or obscure in parts (Lulley vs. Vogeler, 2 App. 

D. C. 28), if the affidavit of defense complies substan¬ 
tially with the rule and shows an honest effort on the 
part of the defendant to make a bona fide defense, the 
doubt is always resolved in his favor. Thornton vs 
Weser, 20 D. C. 233. 

The liberal construction applied by the court to the 
manner of statement is shown in the case of St. Clair 
vs. Conkm, 12 App. D. C. 161, and the principle there 
laid down^is followed in Magruder vs. Schley, 17 App. 

7,\, 227 > and ln Potomac Laundry Company vs. 
Miller, 26 App. D. C. 230. In St. Clair vs. Conlon, the 
court says (p. 163): 


If there be nothing in the general statement of 
the tacts of defense to indicate or suggest evasion, 
or studied uncertainty of allegation or denial in 
matters plainly susceptible of clear and precise 

fKJT™ j “?• if ^PPT b >- an y reasonable or 
fair construction that the facts so generally 

stated would constitute a defense to the plaintiff’s 
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action in whole or in some part,—the constitutional 
right of trial by jury must be accorded.” 

Cf. First National Bank of Allentown vs. 
Eichelberger & Swartz. 1 Woodward’s Decisions 
(Pa.), 397. 

There seems to be no set form laid down by this 
court for averring facts upon information and belief. 
It seems to be sufficient to aver facts, constituting a 
good defense, and then to state that the affiant ex¬ 
pects to prove the facts at the trial. In the case of 
The Richmond vs. Cake, 1 App. D. C. 447, 451, the 
affidavit of defense was held sufficient which read: “I 
am informed and believe and expect to prove at the 
trial of this cause ’ ’ and Magruder vs. Schley, 17 App. 
D. C. 227, 232, approved this case, although the par¬ 
ticular affidavit under consideration was declared in¬ 
sufficient on the ground that the affiant did not state 
that he expected to prove at the trial the facts which 
he averred upon information and belief. Clearly the 
affidavit of defense now before the Court for considera¬ 
tion is sufficient within the purview of the foregoing 
decisions. The form of statement therein used is that 
the affiant avers on information from reliable per¬ 
sons and verily believes # * *” (Rec. p. 8), and that 
“he expects to prove, by competent witnesses at the 
trial, having knowledge of the facts that * * 

(Rec. p. 9.) 

In Pennsylvania the usual form required in affidavits 
of defense upon information and belief is that the 
defendant is “informed, believes, and expects to be 
able to prove the facts in his affidavit.” Ellison vs. 
Freiling, 1 Weekly Notes Cas. (Pa.) 109; 21 Weekly 
Notes Cas. (Pa.) 31; Black vs. Halstead, 39 Pa. St. 
64; Newbold vs. Pennock, 154 Pa. St. 591. But the 
courts have followed no hard and fast rule as to form. 


j 
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In Fister vs. Kline, 1 Woodward’s Decisions 457, the 
defendant stated that he expected to be able to prove 
certain facts amounting to a valid defense, but failed 
to add an averment of his belief in the truth of the 
facts alleged; still the affidavit was held sufficient. 
Also where the defendant swore according to his belief 
and added “all of which he believes he can prove,” the 
affidavit was held sufficient. Thompson vs. Clark, 56 
Pa. St., 33. The phrase, “verily believes” which is 
used by the appellant here (Rec., p. 8) has been re¬ 
peatedly held sufficient. Moeck vs. Littell, 82 Pa. St., 
354; Reznor vs. Supplee, 81 Pa. St. (31 S), 180; Har¬ 
rison vs. Willett, 79 Ill., 482. 

Apparently, therefore, both from the decisions in 
the District and in other jurisdictions the affidavit of 
defense of the appellant is sufficient in form. It shows 
on its face that the defendant is endeavoring to state 
all that he knows and that he is not evading or obscur¬ 
ing the issue. Facts not within his personal knowledge 
are averred upon information and belief; he avers that 
he “verily believes” them; he indicates the source of 
his information; and he states that he expects to prove 
the facts averred upon information and belief at the 
trial. 

B. This court has also given a liberal construction 
to the substance of the defense set up in affidavits 
under the 73rd rule. Only where facts “within the 
power of the defendant” to state have been omitted, 
will the court grant summary judgment, King vs. Cur¬ 
tin, 31 App. D. C., 23, 27. In no case will the affidavit 
be tested as by a demurrer to a plea. Bailey vs. Dis¬ 
trict of Columbia, 4 App. D. C., 356, 370. Cf. Andrew 
vs. Blue Ridge Packing Company, 206 Pa. St., 370; 
Yearsley vs. Glaser, 32 Pa. Super. Ct., 141, 144. 



In Patterson vs. Barrie, 30 App. D. C., 531, the 
court says on page 536: 

“It is quite true that an affidavit of defense must 
be accorded a fair and liberal interpretation. If 
the facts will, by any fair and reasonable con¬ 
struction, constitute a defense to the action within 
the scope of the defensive pleas, it is the right of 
the defendant to have the case tried by the jury. 
All that is required is that the facts alleged shall 
be sufficient to indicate a substantial legal defense 
made in good faith.’* 

When the appellant’s pleas and affidavit are consid¬ 
ered in the light of the foregoing decisions, there would 
seem to be no question about their sufficiency. 

In The Richmond vs. Cake, 1 App. D. C., 447, 465, it 
was said that the statements in the affidavit would be 
taken “in the sense in which they would be effectual 
rather than in the sense in which they would be mean¬ 
ingless and unavailing. ’ ’ The rule is briefly and clearly 
stated in Cropley vs. Vogeler, 2 App. D. C., 28. On 
page 32 the court says: 

‘ ‘ The requirements of the rule seem to be plain 
and simple enough. Proof is not required by it; 
details would be improper and conclusions of law 
impertinent. A brief and comprehensive state¬ 
ment of facts, or what the defendant supposes to 
he facts and honestly expects to prove at the trial, 
which would be sufficient in law, if adequately sup¬ 
ported by testimony, to constitute a valid defense 
to the suit, is what the rule contemplates and 
requires.” 

There are sound reasons, as this court has pointed 
out, for giving an affidavit of defense under the 73rd 
rule a liberal construction. Pumphrey vs. Bogan, 8 
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App. D. C., 449. The reasons, repeated often by this 
court, are well stated in Lawrence vs. Hammond 4 
App. D. C., 467, 474: 


It must be borne in mind, that while the affi¬ 
davit required of the plaintiff to entitle him to 
summary judgment under the rule, may be deter¬ 
mined to be insufficient, the party is left to pursue 
His action in the regular way to trial and judg- 
ment, if he be entitled to it. But with the defend¬ 
ant the rule operates very differently. If his affi¬ 
davit of defense be adjudged insufficient for any 
e ? u . se ’. judgment goes against him in favor of the 
plaintiff, and he is concluded without trial, and 
without an opportunity to produce his evidence to 
refute the claim of the plaintiff, or to make good 
his defense to the action. It would seem but rea- 
sonable, therefore, that the rule and the affidavit 
ot defense required by it, should be liberally con¬ 
strued in favor of the party’s right to make and 
maintain his defense. The object of the rule, as 
applied to the defendant, is supposed to be to pre- 
vent sham and fictitious defenses to the hindrance 
and delay of justice Therefore, when the affidavit 
is sufficient to satisfy the court of the good faith of 
the defendant m making his defense, great strict- 
ness ought not to be required. Otherwise, more 
litigation is produced, and delay and expense in¬ 
curred by appeals and otherwise, than can ever be 
prevented by the rule.” 


Cf. Strauss vs. Hensey, 7 App. D. C., 289; St. Clair vs 

Conlon, 12 App. D. C., 161; Dobbins vs. Thomas, 26 

App. D. C., 157, 160; Booth vs. Arnold, 27 App. D. C. 
287. *’ 


The necessary inference from these decisions is that 
too strict a construction of affidavits of defense under 
the 73rd rule would threaten the rule’s constitu¬ 
tionality. A stricter construction has been applied to 
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affidavits where the defenses were obviously within the 
personal knowledge of the defendant than to affidavits 
where there was no opportunity for the defendant to 
have personal knowledge of the defenses. The affi¬ 
davit of the appellant falls within the latter class; it 
states a prima facie defense which is sufficient to accord 
the defendant a trial by jury. 

2 . 

Facts, not within the personal knowledge of the 
defendant and peculiarly within the knowledge of 
the plaintiff, averred in an affidavit of defense 
upon information and belief, coupled with the de¬ 
fendant’s averment that he expects to prove them 
at the trial, are if they constitute a valid defense, 
sufficient to prevent summary judgment under the 
73rd rule. 

It was recognized early in the history of the 73rd 
rule that it would be as unreasonable for the court 
to require as it would be impossible for the defendant 
to state in all cases his defense upon personal knowl¬ 
edge. It is not reasonable to expect that a maker of a 
note should have personal knowledge of what took 
place between the payee and indorsee. When this sit¬ 
uation presented itself, as it now does to this court, the 
decisions show that the defendant may state his defense 
upon information and belief, if he adds that he expects 
to prove the facts so stated at the trial. In Bank vs. 
Hitz, Mac A. & M., 198, 201, the court says: 

“ It is said that this rule requires that the affi¬ 
davit of defense be made on personal knowledge 
whereas these affidavits state a certain condition 
of tacts as known upon information and expected 
to be proved at the trial. If this rule be adopted 
the affidavits do not comply with the rule and the 
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judgment must stand. But can we adopt such a 
view and have the processes of justice go on and 
the rights of the parties strictly defined! 

“Now we have held with reference to the plain¬ 
tiff in such cases that his attorney, his legal agent 
for the prosecution of his rights in this court, is 
the agent contemplated by the language of the rule 
as the person who may verify the declaration. 

• • • How is the legal agent, the attorney of 
the plaintiff, to swear to the truth of the declara¬ 
tion ? The facts, generally, are not within his per¬ 
sonal knowledge. He has to swear upon his in¬ 
formation and belief, or that the affidavit is hon¬ 
estly made and verily believed. That is the high¬ 
est testimony or verification that the nature of the 
case will permit. All that the rule requires, or 
was meant to require, is that the party shall fur¬ 
nish the court with the highest testimony or veri¬ 
fication within his power. 

“Now, when you come to the defense, you en¬ 
counter the same difficulty. It is very rare, indeed, 
that a case is tried here where all the knowledge 
necessary to establish it, or contradict it, is within 
the possession of one witness, and he, the defend¬ 
ant or plaintiff, as the case may be. If personal 
knowledge were required under this rule, a judg¬ 
ment must always be rendered against a defend¬ 
ant, no matter how good a defense he may in fact 
have, who has conducted the business in respect of 
which he is sued, through an agent. Of course, the 
rule means nothing of that sort. How are the de¬ 
fendants to testify in this case to all the details of 
a transaction conducted through the directors and , 

cashiers and presidents of two banks working 1 

more or less in a representative capacity, though 
to an extent personally, and each dependent on 
the other for a knowledge peculiar to him? They 
state from information and belief the grounds of 
their defense, and give the court assurance that 
they expect to vindicate their defense upon the < 

trial . The rule does not contemplate any further 
requirements of them in their affirmance to the 



grounds of defense. We think that investigation 
of the point compels the conclusion that the court 
may, and under certain circumstances must, be 
satisfied by a candid publication of the informa¬ 
tion relied on for the defense under the sanction 
of an oath.” 

The case of Lulley vs. Morgan, 21 D. C., 88, is very 
similar to the one now before this court. The defend¬ 
ant averred that he believed that the note was in the 
hands of the plaintiff for collection. In holding the 
affidavit of defense sufficient, the court says (p. 95): 

“It appears, then, that all that is needed to 
secure a jury trial to the defendant is that he 
should, in intelligible terms, sufficiently apprise 
the plaintiff that he disputes the particular claim 
sued on, and disclose the grounds of defense he 
intends to rely on which must be such as would, if 
true, be sufficient to defeat the action.” 

In The Richmond vs. Cake, 1 App. D. C., 447, a fact 
vital to the defense was averred upon information and 
belief supported by the statement that the defendant 
expected to prove it at the trial. “It would seem,” 
the court says, “to be the best statement that , under 
the circumstances , he could make. He is not supposed 
to have personal knowledge of the instructions given 
by the plaintiff to the marshal” (p. 465). Cf. Magru- 
der vs. Schley, 17 App. D. C., 227, 232. 

The affidavit of defense in the case of Bailey vs. 
District of Columbia, 4 App. D. C., 356, 359, is sub¬ 
stantially an affidavit upon information and belief, and 
it is pointed out in that case that the framers of the 
73rd rule evidently anticipated the situation where the 
facts necessary to constitute a good defense would not 
be within the personal knowledge of the defendant. 
The court says (pp. 369-370): 



12 


We must construe the rule of court with ref- 

f CC *? , natar r e of action, and of the de- 

thp nh pleaded , must also have reference to 

mflnn h f aCter ° f ft® partles > and their presumed 
means of personal knowledge of the facts involved 

m the defense. . . . Indeed, the 73rd rule of 
the Supreme Court seems to contemplate and pro- 
vid e for such state of litigation The second 
-- r °$ the rule applies to this case by analogy. 
!Ln °' t deS t , hat i the strict provisions of the rule 
“? ta 5 ply i 0 defendants who are representa- 
Jwii m j de .*f de ° t ® estate, except when the affi- 
da '? t fil . ed W1 .th the declaration sets forth that the 
contract sued on was directly with such repre- 

him atl AnH°h ft?* it- P j 0n ? ise to pa y was made P by 
him. And by the third clause of the rule, when a 

m»T r K 10n 1S defendant, the affidavit may he 
made by any officer, agent, or attorney of such 
corporahon. The rule and affidavit required 
should in no case, and especially not in a case like 

to e Jmhfl ent ’ be ^° "^dly and strictly construed as 
to embarrass the defendant in availing itself of 

S?on ma M be u eg ^ d ?u as a va| id defense of the 
, f°5' ^l or s , 10Il r * the affidavit, in any case be 
tested as by a demurrer to a plea. All that can be 

th2Tf d 1S ’ th , at j u ft state of fact ®. in support of 
the defense pleaded, be set forth in the affidavit 

as will satisfy the court of the good faith of the 

defenses n^tTf^ - he i defense > and that such 
ter » 18 not of a frivolous or dilatory charac- 

In Gleason vs. Hoeke, 5 App. D. C., 1, where the 
acts constituting the defense were not within the per¬ 
sonal knowledge of the defendant, the following aver¬ 
ment was sufficient: "That, as he is informed and 
leves, said plaintiff falsely represented that he had 
not charged him, this affiant, to exceed five per cent 
upon the actual cost of said furniture,” etc (p 5) 

The grounds of this defense, the court says: 
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‘/if true present a case where the facts are pecul¬ 
iarly within the knowledge of the plaintiff, and, 
reasonably, not of ready access to the defendant. 
It is a simple case of contract and overcharge, and 
admits of rather general statement. That under 
all the facts and circumstances of the case the 
defense may appear to be unreasonable cannot 
affect the defendant’s right” (p. 7). 

Briefly stated, therefore, the decisions of the Dis¬ 
trict show that when the facts constituting the defense 
are not within the personal knowledge of the defend¬ 
ant and are averred upon information and belief 
accompanied by a statement that the defendant expects 
to prove them at the trial, the rule has been complied 
with and the case should be tried in regular course 
before a jury. Without doubt, the case now before this 
court for consideration falls within these principles. 

While the decisions in the District are conclusively 
in favor of the appellant, the court’s attention may be 
called to several decisions in Pennsylvania, where the 
law of the affidavits of defense has been highly de¬ 
veloped. It is settled law in Pennsylvania that if the 
facts constituting a part of the defense be not within 
the defendant’s own knowledge, it is sufficient that he 
believes and expects to be able to prove them. Beznor 

vs. Supplee, 81 Pa. St. (31 S), 180; Moeck vs. Littell, 
82 Pa. St., 354. 

The case of Louchheim vs. Maguire, 6 Pa., Super. Ct., 
635, 186 Pa. St., 311, is identical with the case now 
before this court. There, as here, there was a failure 
of consideration on the part of the payee of the note 
and there, as here, the facts relating to the transaction 
between the payee and indorsee are averred upon in¬ 
formation and belief supported by the statement that 
the defendant expects to prove them at the trial. There 
was a defect in the plaintiff’s affidavit in the Pennsyl- 




vania ease, but apparently under the practice in Penn¬ 
sylvania, this defect is waived by the defendant when 
he tiles his affidavit of defense. The court says (6 Pa. 
Super. Ct, 637-638): 

“The statement (in plaintiff’s affidavit) did not 
necessarily require an affidavit of defense, but the 
defendant, having chosen to answer it by an affi¬ 
davit of defense, waived the incompleteness of the 
statement and must rest upon his affidavit. . . . 
The defendants distinctly aver in their affidavit 
that they are informed, believe and expect to be 
able to prove that the plaintiff is not a bona fide 
holder of said promissory notes for value before 
maturity, but that he has taken the same since 
maturity for the purpose of collection, and in the 
interest of the said J. H. Louchheim & Company, 
and for the purpose of avoiding the defense which 
defendants have thereto. This averment fully 
meets the requirements of Newbold vs. Pennock 
(154 Pa., 591), and puts the plaintiff upon proof of 
bona fide holding.” 

The syllabus accompanying the report of the case by 
the highest court in the state states the position of the 
appellant here and states what we believe to be good 
law both by the authorities and reason. It reads (186 
Pa. St., 311): 

“ In an action by an indorsee against the makers 
of a promissory note, an affidavit of defense which 
would be good against the payee is sufficient, if it 
also avers that the defendants are informed, 
believe and expect to be able to prove that the 
plaintiff is not a bona fide purchaser of the note 
for value before maturity, and that he now holds 
the note for collection in the interest of the 
payees.” 

Cf. Boomer vs. Henry, 2 Pa. Dist., 357: 
13 Pa. Co. Ct., 104. 


t 
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It is respectfully submitted that the judgment should 
be reversed, and the case remanded with instructions 
to the court below to permit the case to proceed to 
issue and trial. 

McLanahan & Bubton, 
William S. Culbebtson, 
Attorneys for Appellant. 
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IN THE 

COURT OF APPEALS, DISTRICT OF COLUMBIA. 


April Term, 1913. 


No. 2508. 


FRANK T. CODRINGTON, APPELLANT, 

vs. 

STANDARD BANK OF CANADA, APPELLEE. 


BRIEF FOR APPELLEE. 


POINTS. 

I. The particular facts involved herein have never been 
under discussion by this Court before and the matter never 
fairly presented for its decision. 

II. Affidavits of defense must “specifically” state mat¬ 
ters in “precise and distinct terms” and read as a whole 
must show an element of good faith in setting up the de¬ 
fense. 

III. The sustaining of the affidavit in the present case 
would result in rendering Rule 73 of no practical effect, as 
regards affidavits of defense. 
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This appeal involves a consideration of Rule 73, of the 
Rules of the Supreme Court of the District of Columbia, 
which is as follows: 

“1. Summary Judgment on Affidavit.—In any ac¬ 
tion arising ex contractu, if the plaintiff or his agent 
shall have filed at the time of bringing his action, an 
affidavit setting out distinctly his cause of action, and 
the sum he claims to be due, exclusive of all set-offs 
and just grounds of defense, and shall have served 
the defendant with copies of his declaration and of 
said affidavit, he shall be entitled to a judgment for the 
amount so claimed, with interest and costs, unless the 
defendant shall file, along with his plea, if in bar, an 
affidavit of defense, denying the right of the plaintiff 
as to the whole or some specified part of his claim, and 
specifically stating also, in precise and distinct terms, 
the grounds of his defense, which must be such as 
would, if true, be sufficient to defeat the plaintiff’s 
claim in whole or in part. And where the defendant 
shall have acknowledged in his affidavit of defense his 
liability for a part of the plaintiff’s claim as aforesaid 
the plaintiff, if he so elect, may have judgment entered 
in his favor for the amount so confessed to be due. 

“2. Decedent’s Representative.—The provisions of 
this rule shall not apply to defendants who are repre¬ 
sentatives of a decedent’s estate, except when the affi¬ 
davit filed with the declaration sets forth that the con¬ 
tract sued on was directly with such representative. 

“3. When Corporation Defendant.—When the de¬ 
fendant is a corporation, the affidavit of defense may 
be made by an officer, or attorney of such corporation.” 

ARGUMENT. 


An examination of the District cases cited by the ap¬ 
pellant in support of his contention as regards the sufficiency 
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of affidavits on information and belief show that they can 
be distinguished from the principal case and that the par¬ 
ticular point involved here has never been before this Court 
for decision. 

The case of Bank v. Hitz, McA. & M., 198, is cited as 
supporting the general proposition of the appellants. It is 
true that the decision states that “They state from informa¬ 
tion and belief the grounds of their defense and give the 
Court assurance that they expect to vindicate their defense 
upon the trial. The rule does not contemplate any further 
requirements of them in their affirmance to the grounds of 
defense.” 

Now what were the facts of that case? The affidavit of 
defense was made by an officer of the bank, which was the 
defendant, and the court especially says: 

“How are the defendants to testify to all the de¬ 
tails of a transaction conducted through the directors 
and cashiers and presidents of two banks, working 
more or less in a representative capacity, though to an 
extent personal and each dependent on the other for a 
knowledge peculiar to him.” 

It further says: 

“We think that investigation of the point compels 
the conclusion that the court may, and wider certain 
circumstances must , be satisfied by a candid publica¬ 
tion of the information relied on for the defense under 
. the sanction of an oath.” 

Now what are those circumstances? From a reading of 
the two passages last above quoted, it is clearly when the 
affidavit is made by an officer or agent of a corporation. 

The syllabus says: 

“Such an affidavit may be made by an agent or at- 




t0 ™ ey ’ and where so made, may be upon information 
and belief. 

In Lulley v. Morgan, 21 D. C., 88, cited by the appellant 
the facts were very similar to the principal case, except in a 
very important detail, namely, that in the principal case the 
matter was stated in the affidavit of defense on informa¬ 
tion and belief, whereas in Lulley v. Morgan the affidavit 
stated in precise terms that affiant believed and averred that 
the note was simply placed with the plaintiff for the pur¬ 
pose of bringing the suit against affiant. This in itself ren¬ 
ders the case distinguishable from the principal case. 

However, even assuming the two affidavits to be similar 
m their mode of expression, still, the question of the suf- 
ciency of such mode of expression was not raised by the 
parties and was not before the court for determination in 
the case cited. The point seems to have been entirely ig¬ 
nored and the only point raised for determination and con¬ 
sideration by the Court was whether “the last plea presents 
a detense which, if true, would defeat plaintiffs action.” In 
other words, the question was not whether defendant’s al¬ 
legations were properly and sufficiently stated, but whether 

the affidavit set up a good and sufficient defense to plain- 
tiff s suit. 

It, therefore, can be easily seen that this case is not au¬ 
thority for the contention advanced by appellant. 

In Bailey v. D. C„ 4 App. D. C„ 356, there is a passage 
from the opinion quoted by the appellant as supporting his 
contention, which, from a reading of the facts and the opin¬ 
ion, would seem to undoubtedly favor the position of the 
appellee. 

That was a suit against the District of Columbia, a body 
corporate, and the affidavit of defense was made by the then 
commissioners. At the time that the facts alleged occurred 
t lese gentlemen were not the commissioners, and they there- 










fore had no personal knowledge of the facts, and stated 
them upon information and belief. This was claimed to be 
insufficient and the court said, as quoted by the appellant: 

“We must also have reference to the character of 
the parties, and their presumed means of personal 
knowledge of the facts involved in the defense. * * * 
Indeed, the 73d rule of the Supreme Court seems to 
contemplate and provide for such state of litigation. 
The second clause of the rule applies to this case by 
analogy. It provides that the strict provisions of the 
rule shall not apply to defendants who are represen- 

. tatives of a decedent's estate, except when the affidavit 
filed with the declaration sets forth that the contract 
sued on was directly with such representative or that a 
promise to pay was made by him. And by the third 
clause of the rule, when a corporation is defendant, 
the affidavit may be made by any officer, agent or at¬ 
torney of such corporation.” 

In other words, the court admits that in the ordinary case 
the rule must be strictly construed, but that in this par¬ 
ticular case, because of its falling within the express ex- 
ceptions to the rule, the affidavit on information and belief 
was held sufficient. 

In Gleason v. Hoeke, 5 App. D. C., 1, cited on behalf of 
the appellant, the court expressly says, page 7: 

“It is a simple case of contract and overcharge and 
admits of rather general statement.” 

Richmond v. Cake, 1 App. D. C., 447, is cited by appel¬ 
lant as supporting the same proposition. In that case the 
defense relied on was that the defendant had been evicted 
from the premises leased. The argument of counsel on 
both sides is given in the report. The ground advanced for 
holding the affidavit insufficient is that the defense relied 
on, namely, eviction, is a conclusion of law. This was the 





only point before the court on the appeal. It is true that 
the fact that it is made on information and belief is al¬ 
luded to in the opinion, but this question was not before 
the court for determination ’and was not argued by either 
side. The point advanced and that on which the case was 
decided was whether the claim of eviction did or did not 
amount .to a conclusion of law and was a proper defense. 
The court says on page 485: 

“We must assume his statement for the present pur¬ 
pose to be true. And the only question is, whether, if 
we assume it to be true, it shows a sufficient defense. 

\\ e think it does. Eviction is not merely a conclusion 
of law.” 

The fact of the defense being stated on information and 
belief was not attacked by the plaintiff and was not pre¬ 
sented to the court for its decision. It, therefore, is not 

binding, being merely inserted by the court of its own ac¬ 
cord as dictum. 

In Magruder v. Schley, 17 App. D. C„ 227, an affidavit 
on information and belief was held insufficient. It is true 
the court referred to the Richmond v. Cake, supra, but the 
only point involved and decided was that an affidavit on in¬ 
formation and belief is insufficient. Any other statements 
made by the court were made voluntarily, as mere dicta, 
and were not necessary to a decision of the case. They are. 
therefore, not binding on this court. 

An examination of the authorities in the District cited 
in support of appellant’s contention shows that in only one 
case has the question, similar to the one in the principal 
case, been before the court for determination, and in that 
one case, Magruder v. Schley, supra, the affidavit, on infer- 
mation and belief, was held insufficient. 

It is true that such affidavits have been held sufficient in 
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some of the above cases, but in all of them a difference has 
existed and a distinction has been made by the court itself, 
principally on the ground that the cases fell within the ex¬ 
ceptions to the rule, namely, where the affidavit was made 
by an officer or agent of a corporation, the court saying, at 
least by implication, that were the facts otherwise, and the 

affidavit not made by an officer or agent, the strict require- 

% 

ments of the rule would have to be enforced. 

See Bank v. Hitz and Bailey v. D. C., supra. 

The following cases show the attitude of the courts of 
those States as regards the sufficiency of affidavits of de¬ 
fense, made on information and belief. 

In Jenkins v. Gamewell Fire Alarm Tel. Co., 31, Pac., 
570 (California), the court said, in considering the affida¬ 
vit of defense: 

“It states that one of the defendants has fully and 
fairly stated the facts of the case to affiant and he be¬ 
lieves that said defendants have a good and substantial 
defense,’’ etc. “Affiants information as to the facts of 
the case is purely hearsay.” 

Held insufficient. 

In Brown v. Cowie, 2 Doug. (Mich.), 432, the court 
construed the statute, which read: 

“Inquests or assessments may be taken in all actions 
upon contracts unless the defendant, his agent or at¬ 
torney shall on or before the first day of the term at 
which the cause is noticed for trial file with the clerk 
an affidavit setting forth that such defendant has a 
good and substantial defense on the merits to the action 
of the plaintiff or to some portion of the plaintiff’s 
claim thereto, as he is advised by his counsel and verily 
believes.” * 

The court held that the person who makes the affidavit 
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required by this statute, whether the defendant, or his agent 
or attorney, must swear to a defense upon the merits from 
Ins own knowledge of the facts constituting such defense 
and not from information and belief. 

In Adamson v. Wood, 5 Black (Ind.), 448, the court 
said: 


The Court, however, did right in rejecting the plea 
on account of the insufficiency of the affidavit The 
statute requires the plea to be verified by oath. Unless 
the affidavit be direct and positive it is no verification 
of the facts stated. Affidavits to hold bail and affida¬ 
vits to pleas in abatement are uniformly held to be un¬ 
certain and insufficient if made as affiant believes. The 
reason why certainty is required in those cases applies 

to an affidavit verifying a plea under the statute above 
referred to.” 


II. 

Affidavits of defense must “specifically” state matters 
in “precise and distinct terms” and read as a whole must 
sho^ an element of good faith in setting up the defense. 

The rule itself is very clear on this point, the'exact words 
being that the affidavit of defense must “specifically” state, 
in precise and distinct terms,” the grounds of defense. 

The cases in this court are equally clear on this point. 
Brewing Co. v. Tobin, 19 App., 353, was a case involving 

the sufficiency of the affidavit of defense. The court in 
considering it, said: 

That the plaintiff s affidavit was in substantial com¬ 
pliance with Rule 73 was. not denied; and the case 
turns wholly upon sufficiency of the affidavit of de¬ 
fense, which was sustained in the order denying the' 
* rorn w hich the appeal has been allowed. * * * 
Taken as a whole, the affidavit of defense lacks 
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that reasonable certainty and precision of statement, in 
matters susceptible thereof which have, time and again, 
been declared essential to prevent summary judgment 
under the rule, where the plaintiff has put himself in 
position to demand its enforcement.” 

To the same effect are also the following: 

Columbia Laundry Co. v. Ellis, 36 App. D. C., 583. 

Chapman v. Coal Co., 11 App. D. C., 386. 

Brown v. Bank, 18 App. D. C., 598. 

In all these cases the court goes back to the fundamental 
proposition that there must be good faith in the interposi¬ 
tion of the defense, in order that the plaintiff need not be 
put to this delay of over a year, to say nothing of the need¬ 
less expense, and if there is not a bona fide effort on the 
part of the defendant, there is no compliance with the rule. 

Let us examine the two affidavits of defense filed in the 
case and see if from a reading of them the defense is spe¬ 
cifically stated in precise and distinct terms, and also if the 
affidavits embody that directness in statement and that ele¬ 
ment of good faith which the courts require. 

The suit was instituted September 7, 1912 (R., p. 1.) 
The first affidavit of defense was filed November 1, 1912 
(R., p. 3), nearly two months after the filing of the declara¬ 
tion. This affidavit merely denied on information and be¬ 
lief that the facts stated by the plaintiff were true and 
averred that affiant believed that the note sued on was 
taken for collection after maturity (R., p. 5.) This was 
held insufficient by the lower court and the defendant was 
allowed fifteen days within which to file an amended affida¬ 
vit. This he did December 10, 1912, over three months 
after the institution of the suit (R., p. 6.) Now, first of 
all, what is the difference between the two affidavits? The 
chief and only difference which can be discovered is that 
there is an additional statement in the second to the effect 





that the affiant is informed b)' Charles Floyd “that it is 
within the knowledge of reliable persons that the plaintiff 
in this cause acquired said note from the said Cuban Realty 
Company, Limited, for collection and after maturity.” 

1 he situation can be assumed as this:—The defendant is 
sued on a note. His first question is what defense can be 
interposed. The most likely one is that the note was taken 
after maturity for collection. lie, therefore, looks around 
to see v. hat can be done to substantiate this defense. At 
the end of two months an affidavit is filed to the effect that 
he believes those to be the facts. This affidavit is held in¬ 
sufficient and the defendant then continues his search and, 
after the lapse of another month, he is able to put in the 
additional statement that lie is advised by Charles Floyd 
that it is within the knowledge of reliable persons that the 
facts are as stated. 

In his brief the appellant has laid great stress on the fact 
that in the amended affidavit he has indicated the source of 
his in formation. We submit that this is one of the weak¬ 
nesses of that affidavit. In both affidavits he admits that up 
to the time of their filing he had not been able to find any¬ 
body who knew about the matter personally, but he, in sub¬ 
stance, says: “Give me an additional year or more and. I 
hope to be able to locate somebody who knows that such 
are the facts and, as evidence of my good faith in the mat¬ 
ter, I have consulted Charles Floyd. Mr. Floyd does not 
know about the matter, personally, but he says there are 
people who do. In the intervening three months I have not 
been able to get any of these people to state those facts to 
me, but I think I will be able to get them to testify when 
the case is brought to trial.” We ask what merit there is 
in such an admittedly weak statement and wherein lies its 
power to prevent summary judgment. 

\\ hen plaintiff files his affidavit, as in this case, the first 
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question the court asks is, “Does defendant dispute this 
claim and why does he think he has a defense and on what 
does he base his expectation to prove that defense at the 
trial?” We submit that the allegations contained in the 
affidavit of defense show that the chances of being able to 
prove the same are very remote indeed. 

On being served with papers in such a case, if defendant 
really believed he had a good defense and that the facts 
were as stated, good faith required him to immediately as¬ 
certain if the facts were as he believed. Let us assume 
that he immediately investigated and endeavored to find 
someone who could tell him about the matter. Three 
months have elapsed since the papers were served. But one 
of two deductions can be made after reading the amended 
affidavit. One is that he made diligent inquiry and that 
no one could be found who knew the facts of the case and 
the best information he could get was from Mr. Floyd, 
whose statement was to the effect that there are such per¬ 
sons. Now, after receiving Mr. Floyd's statement, good 
faith required the defendant to ascertain who these people 
were and what they knew about the matter. He would 
then have been able to state that he was informed by re¬ 
liable persons, who would testify at the trial, that such 
were the facts. The only inference to be drawn from his 
failure to follow this up is either that the people could not 
be discovered or that they could not give him the desired 
information. In either case his suspicion of what the true 
facts are would not be substantiated at the trial and the 
plaintiff would be put to a needless delay of a year and a 
half, and to the expense and annoyance of a jury trial. 

. III. 

The sustaining of the affidavit in this case would result 


in rendering Rule 73 of no practical effect, as regards affi¬ 
davits of defense. 

From an examination of the decisions, let us see what 
the purpose of the rule is stated to be. 

In Fidelity & Deposit Co. v. U. S., 187 U. S., 315, at 
page 320 the Court said, in considering this rule: 

The purpose of the rule is to preserve the court 
from frivolous defenses and to defeat attempts to use 
formal pleadings as means to delay the recovery of 
just demands.” 

In Cropley v. Vogler, 2 App. D. C., 28, the same matter 
was up for discussion. The Court on page 32, said: 

The purpose of the rule undoubtedly was to expe¬ 
dite the administration of justice and thereby effect¬ 
ually do justice. The defendant who honestly believes 
that he has a good defense will have no difficulty in 
formulating an affidavit in accordance w-ith its require¬ 
ment. The defendant who has no honest defense 
ought to be precluded from the use of the processes of 
the courts to delay and hinder a plaintiff in the en¬ 
forcement of his just claim; and usually failure to 

comply with the rule is sufficient indication that there 
is no good defense.” 

And further on page 35 the Court said: 

Now this course of procedure (requiring the filing 
°f an affidavit of defense) is not intended and does 
not have the effect to prevent a person from having 
an honest defense submitted to the arbitrament of a 
trial by jury. But it is intended and does have the 
effect to prevent the abuse of the right of trial by jury, 
when there is no bona fide defense and no honest issue 
to be tried by a jury.” 

From the above cases it is apparent that the purpose of 
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the rule is not solely to acquaint the plaintiff with the de¬ 
fense intended to be relied on, but also to show that the de¬ 
fendant acts in good faith in interposing that defense, with 
belief in its truth and efficaciousness, in order that plaintiff 
may not be put to any additional delay or the annoyance and 
expense of a jury trial, when there is no bona fide defense. 

This being its evident primary purpose, let us see what 
the result of sustaining an affidavit framed like the present 
one would be on its efficiency in carrying out that purpose. 

This appellant apparently bases his information and ex¬ 
pectation of proof on the mere statement of Charles Floyd, 
one who himself is unfamiliar wfith the facts and who can¬ 
not make affidavit as to their truth. If this is laid down 
as the criterion for settling the sufficiency of the allegations 
in an affidavit, is there any situation which can be con¬ 
ceived in which the defendant could not allege facts with 
equal certainty as those in the present affidavit? If this is 
all that is required, an affidavit would have to be sustained 
which based its defense on the mere statement of a casual 
acquaintance, knowing actually nothing about the facts and 
with whom the matter happened to be brought up fur dis¬ 
cussion. As a matter of fact, there is nothing in this affi¬ 
davit to show that Mr. Floyd is anything else. 

The opportunities for fraud and lack of good faith in 
the filing of an affidavit of defense are apparent, if all that 
is necessary is a statement based on information from some 
one having no personal knowledge of the facts and whose 
testimony would be worth absolutely nothing, were it ob¬ 
tained at the trial. 

This situation might be imagined: A, the endorsee, sues 
B, the maker, and B consults his lawyer, who informs him 
that the note is good in A’s hands, unless it was taken after 
maturity, or with knowledge of any defenses which B 
might have against C, the payee. B tells his lawyer he 















